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Regulating Desire: The Impact of Law and Policy on Demand
for Sexual Exploitation in Europe

AMY WEATHERBURN / CHLOE BRIERE*

KEYWORDS prostitution - trafficking in human beings - sexual exploitation — demand

ABSTRACT Prostitution has always been a sensitive issue for national legislators in charge of enacting laws
either to regulate or ban this activity. Whereas in some countries the decision has been made to
treat prostitution as a normal activity subject to regulations, prostitution is, in other countries,
banned. Regardless of the legal status of prostitution in a given country, the activity may amount
to trafficking in human beings for the purpose of sexual exploitation if all constitutive elements of
the offence are present. Indeed, traffickers may circumvent national rules regulating prostitution
and offer sexual services outside the legal framework designed by the legislator. They may also, in
countries where prostitution is not allowed, find loopholes and alternatives in order to illegally offer
sexual services. Considering that trafficking in human beings constitutes a serious criminal threat,
and its victims suffer from serious violations of their human rights, efforts are required not only to
protect its victims and prosecute its perpetrators, but also to prevent it. The present contribution
will focus on a specific aspect of its prevention: the issue of demand for sexual services and how to
address it. The national policies and laws on prostitution may have an impact on such demand, as
for instance when in some countries, the criminalisation of the use of sexual services might dissuade
potential clients from having recourse to such services. However, determining how to best address
demand for sexual services remains a highly sensitive issue. In the absence of strong obligations at
international or European levels, national legislators benefit from a large margin of discretion. With
the aim of partially filling the gap in research about this issue, the two authors provide a comparative
analysis of national legislations in selected countries, and present preliminary conclusions on the
impact of legislation and policies on prostitution on the prevalence of trafficking in human beings.

ZUSAMMENFASSUNG Prostitution war immer schon ein sehr sensibles Thema fiir nationale Gesetzgeber, die fiir deren
Regulierung oder Verbot zustindig sind. Wahrend in einigen Staaten die Entscheidung getroffen
wurde, Prostitution als eine reguldre Aktivitit zu behandeln und zu regulieren, ist sie in anderen
Staaten verboten. Unabhingig von der Rechtsstellung der Prostitution im jeweiligen Staat kann es
sich dabei auch um einen Fall von Menschenhandel zum Zweck der sexuellen Ausbeutung handeln,
wenn alle Tatbestandselemente erfiillt sind. Menschenhandler kénnen gesetzliche Bestimmungen,
die die Prostitution regulieren umgehen und sexuelle Dienste ausserhalb des gesetzlich vorgegebenen
Rahmens anbieten. In Staaten, in denen Prostitution verboten ist, konnen sie Gesetzesliicken und
Ausweichmoglichkeiten finden, um illegal sexuelle Dienste anzubieten. Wenn man beriicksichtigt,
dass Menschenhandel eine gravierende kriminelle Gefahr darstellt und die Opfer schwerwiegende
Menschenrechtsverletzungen erleiden, sind Anstrengungen nicht nur im Bereich des Opferschutzes
und der Verfolgung der Titer, sondern auch im Bereich der Prévention erforderlich. Dieser Beitrag
behandelt einen spezifischen Aspekt der Privention: Die Nachfrage nach sexuellen Diensten
und wie mit dieser umzugehen ist. Nationale Strategien und Gesetze zur Prostitution konnen
sich auf diese Nachfrage auswirken, z.B. wenn in manchen Staaten die Kriminalisierung der
Inanspruchnahme sexueller Dienste potentielle Kunden davon abbringen kann, solche Dienste
in Anspruch zu nehmen. Wie am besten mit der Nachfrage fiir sexuelle Dienste umzugehen ist,
bleibt ein sehr sensibles Thema. Mangels verbindlicher Verpflichtungen auf internationaler oder
europiischer Ebene verfiigen nationale Gesetzgeber tiber einen sehr weiten Ermessensspielraum.
Um die Liicke in der Erforschung dieses Gegenstands zumindest teilweise zu fiillen, liefern die
beiden Autoren eine rechtsvergleichende Analyse der nationalen Gesetzgebungen in ausgewéhlten
Staaten und prisentieren erste Ergebnisse betreffend die Auswirkungen nationaler Strategien und
Gesetze zur Prostitution auf die Verbreitung des Menschenhandels.

*  Amy Weatherburn, PhD candidate, Research Group Funda-
mental Rights and Constitutionalism (FRC), Vrij Universi-
teit Brussel. Chloé Briére, Doctor in law, Senior Researcher,
Research Group Fundamental Rights and Constitutionalism
(FRC), Vrij Universiteit Brussel, and Associate Member, Cen-
tre for European Law, Université Libre de Bruxelles.
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RESUME

La prostitution a toujours été un sujet sensible pour les législateurs nationaux, qui sont chargés
d’adopter des lois pour réguler ou interdire cette activité. Tandis que dans certains pays, le choix
a été fait de traiter la prostitution comme une activité normale, soumise a des régles spécifiques,
dans d’autres pays, la prostitution est interdite. Quel que soit le statut de la prostitution dans un
pays donné, cette activité peut correspondre a la traite des étres humains a des fins dexploitation
sexuelle, lorsque les éléments constitutifs de 'infraction sont réunis. En effet, les trafiquants peuvent
détourner les normes nationales réglementant la prostitution et offrir des services sexuels en dehors
du cadre légal. IlIs peuvent aussi, dans les pays ol la prostitution nest pas autorisée, trouver des
lacunes et des alternatives leur permettant de proposer illégalement des services sexuels. Etant
donné que la traite des étres humains constitue une menace criminelle sérieuse, et que ses victimes
souffrent de violations graves de leurs droits, des efforts sont requis non seulement pour protéger les
victimes et poursuivre les malfaiteurs, mais aussi pour la prévenir. Cette contribution se concentre
sur un aspect spécifique de sa prévention : la question de la demande pour des services sexuels et la
maniére de 'aborder. Les politiques et lois nationales sur la prostitution peuvent avoir un impact sur
cette demande, comme par exemple dans les pays ou I'incrimination de I'usage de ces services peut
dissuader des clients potentiels. Cependant déterminer comment aborder au mieux la demande
de services sexuels demeure un sujet trés sensible. En I'absence dobligations claires aux niveaux
international et européen, les législateurs nationaux bénéficient d'une marge d’appréciation large.
Poursuivant lobjectif de combler partiellement le manque de recherche sur le sujet, les deux auteures
réalisent une analyse comparée de lois nationales dans des pays sélectionnés, et elles présentent leurs
conclusions préliminaires sur I'impact éventuel de telles lois et politiques sur I'importance de la
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traite des étres humains.

I. Introduction**

Trafficking in human beings (hereafter human traffick-
ing) constitutes a widespread phenomenon, which entails
severe violations of human rights of its victims, and which
is considered as a serious form of crime. For more than 15
years, states, acting at national, regional or international
levels, have adopted and implemented measures aiming at
combating this phenomenon. They have engaged in a step-
by-step approach, building upon existing instruments and
attempting to correct their identified weaknesses to a later
stage. They have moved from a purely criminal justice ap-
proach, focusing mainly on criminal law measures, aim-
ing at improving the prosecution of traffickers, at a more
comprehensive approach, also addressing the prevention
of trafficking and the protection of its victims. Among the
measures aiming at preventing trafficking, one deserves

** The views reflected in this article are personal to the two

authors and do not engage the consortium involved in the
project DESIYE, DEmand for Sexual Exploitation In Europe,
EU Funded project, January 2017-December 2018, project is
coordinated by FRC, Vrij Universiteit Brussels and includes
partners Intervict, Tilburg University; FLIGHT; Human Traf-
ficking Studies Centre, University of Warsaw & Department of
Women’s and Children’s Health, University of Uppsala.

1 Principle 4, United Nations, Office of the High Commissioner
for Human Rights Recommended Principles and Guidelines
on Human Rights and Human Trafficking (E/2002/68/Add.1).

2 Source: http://www.justice.gc.ca/eng/rp-pr/other-autre/c36faq/,
accessed 31% March 2017.

particular attention, especially given its sensitiveness and
the lack of consensus surrounding it. This measure con-
sists in the criminalisation of clients who use the services
provided - or goods produced - by victims of trafficking.
It is envisaged as a way to reduce the demand for cheap
labour and services, which is recognised as a root cause of
human trafficking' and a driving force behind the prolif-
eration of the phenomenon across Europe.

The complexity of the notion of demand is beyond
doubt, especially in the context of human trafficking. De-
mand has not only different historical and economic im-
plications, but also the way in which it is dealt with in the
human trafficking context must be tailored according to
the form of exploitation that is being tackled. Therefore,
demand for sexual services must be distinguished from
demand for other forms of human trafficking, including
labour exploitation, forced begging, forced/servile mar-
riages, forced criminal activities and illegal organ remov-
al. And also, it is important to be aware of external factors,
such as the impact of migration, in particular of restric-
tive immigration policies that are often driving irregular
migrants into the hands of human traffickers.

Because of this complexity, it is important to define
what type of demand will be discussed in this contribu-
tion: demand for what and from whom. Our focus will
be on the measures adopted to address the demand for
sexual services, i.e. services that are sexual in nature and
whose purpose is to sexually gratify the person who re-
ceives it.> Within this contribution, these sexual services
would be limited to those implying physical contacts be-
tween the client and the service provider, e.g. sexual in-
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tercourse, masturbation, massages, etc., and thus exclude
for instance those provided online, such as live chats and
webcams. This type of demand can be considered a root
cause of trafficking in human beings for the purpose of
sexual exploitation (hereafter sex trafficking), as these
sexual services may be provided by victims of sex traffick-
ing.* Defining from whom this demand emanates proves
to be a more delicate exercise. An expansive approach
of demand implies exploring the demand coming from
the individuals who pay for sexual services, the individ-
uals and groups facilitating the exploitation and, finally,
the gender, social, cultural, economic and institutional
constructs that contribute to creating an environment
in which sexual exploitation is either ignored, tolerated,
or even accepted. If this approach of demand was fol-
lowed, measures addressing demand for sexual services
would be very wide-ranging, and their analysis would
be too ambitious for this contribution. The authors thus
choose to focus on the measures addressing one dimen-
sion of demand for sexual services: the measures aiming
at reducing the demand from the clients, i.e. those with
the willingness to use sexual services in exchange for a
gain, and the ability to do so.* These measures consist in
the criminalisation of the clients of sexual services, and
concern, depending on national laws, either all clients, or
only those who use sexual services provided by victims
of sex trafficking. A practical difficulty arises as the cli-
ents buying sexual services do not differentiate between
the prostitutes who have been trafficked, those who do it
voluntarily and those who are forced. Nevertheless, such
criminalisation may have a dissuasive effect on the clients,
who may abstain from purchasing sexual services, leading
to the reduction of demand. However, the adoption of this
measure in a given country is particularly sensitive, as it
is inextricably linked to the national position on prostitu-
tion,” and whether national legislators have enacted laws
either to regulate or ban such activity. No consensus exists
on the status given to prostitution, and each state has its
own position on the topic, as well as on the opportunity to
criminalise the use of sexual services.

Academic research has been regularly conducted with
the aim to describe, analyse and evaluate the impact of
measures addressing demand.® This is especially true in
economics, a field in which researchers have attempted
to model their impact.” The present contribution serves
another purpose: it aims at understanding the diversity
of approaches of European states concerning the crimi-
nalisation of the use of sexual services, through the use
of a comparative approach. Four case studies will be dis-
cussed: Switzerland, Croatia, Sweden, and Poland, which
were selected based upon their representativeness of the
diversity of the different models. This paper seeks to de-

AMY WEATHERBURN / CHLOE BRIERE

termine whether the criminalisation of the use of sexual
services has an impact on the demand for sexual services
from clients in the countries implementing such crimi-
nalisation. However, it does not attempt to determine
whether one model is better than another.

After stressing the diversity in approaches towards the
reduction of demand for sexual services in Section II, we
will analyse the four case studies mentioned above in Sec-
tion III, via a focus on their current legislative framework
on prostitution and measures taken to reduce demand for
sexual services. This paper will conclude by reinforcing
the importance of an evidence-based analysis of the im-
pact of measures addressing demand on sexual exploita-
tion, such as the criminalisation of clients, as it may assist
policy makers in assessing the relevance of anti-traffick-
ing measures.

Il. How Best to Address Demand for Sexual
Services: A Sensitive Question with
Diverse Answers

Demand for sexual services is complex to address, in par-
ticular because of the existence of divergent approaches
on how to tackle it.® The position of national legislators

3 Theauthors do not consider that every person providing sexu-
al services is a person in a situation of exploitation, and there-
fore we distinguish between persons involved in prostitution
and persons providing sexual services in the framework of
their exploitation. To say in different terms, the authors do not
consider that prostitution is per se bad.

4 NORBERT CyRUS/DiTA VOGEL, Demand Arguments in De-
bates on Trafficking in Human Beings: Using an historical and
economic approach to achieve conceptual clarification, De-
mandAT Working Paper No. 1, June 2015, 23.

5 It is important to pinpoint that prostitution does not always
amount to trafficking in human beings for the purpose of sex-
ual exploitation, but it may do so when all constitutive ele-
ments of the offence are present.

6 For an overview of research conducted in this field, see PETER
V. VAN DER LAAN/MONIKA SMIT/INGE BUSSCHERS/PAULINE
AARTEN, Cross-border trafficking in human beings: preven-
tion and intervention strategies for reducing sexual exploita-
tion, Campbell Systematic Review, 2011 No. 9.

7 See a. 0. VANEsSA E. MUNRO/MARINA DELLA Grusta (eds),
Demanding Sex: Critical Reflections on the Regulation of
Prostitution, London 2016; ALAN CoLLINS/GUY JUDGE, Dif-
ferential enforcement across police jurisdictions and client
demand in paid sex markets, European Journal of Law and
Economics 2010, Vol. 29, 43 et seqq.; NIKLAS JAKOBSSON/AN-
DREAS KoTsapaM, The law and economics of slavery: prosti-
tution laws and trafficking for sexual exploitation, European
Journal of Law and Economics 2013, Vol. 35, 87 et seqq.

8  UN Special Rapporteur on Trafficking in Persons, Interim re-
port, A/65/288, 9th August 2010, § 34.
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varies from one country to another. At the one end of the
spectrum, some national legislators consider that sex traf-
ficking is seen as inextricably linked to prostitution and
cannot be prevented without curbing demand for prosti-
tution.” Although prostitution remains legal, Sweden was

9  UN Special Rapporteur on Trafficking in Persons (fn. 8), § 34.

10 Act Prohibiting the Purchase of Sexual Services 5SFS
1998:408).

11 Law n°2016-444 of 13" April 2016 to strengthen the fight
against the prostitution system and accompany prostitutes,
JORF No 0088 of 14™ April 2016.

12 European Commission, Report assessing the impact of exist-
ing national law, establishing as a criminal offence the use of
services which are the objects of exploitation of trafficking in
human beings, COM (2016) 719 final, 2™ December 2016, 3.

13 UN Special Rapporteur on Trafficking in Persons (fn. 8), § 34.

14 MaDALINA ROGOZ, Responses to demand in the context of traf-
ficking in human beings: regulatory responses from twelve na-
tional contexts, Demand AT Working Paper No. 6, April 2016, 15.

15 The type of measures that are encouraged also include: re-
search into new forms of trafficking in human beings (Para 25,
Recital, EU Directive 2011/36), best practices, methods and
strategies (Art. 6 COE Convention, 2005), awareness raising
and information campaigns, and education (Para 25, Recital,
EU Directive 2011/36; Art. 6 COE Convention, 2005).

16 United Nations, Protocol against Trafficking in Persons espe-
cially women and children, to the Convention against Trans-
national Organized Crime, 2000. See in particular Art. 9 (5)
which envisages the adoption of measures to discourage the
demand, while leaving a broad margin of discretion to States
parties (CYrRus/VOGEL [fn. 4], 14). This provision is close to
the provision on prevention (Art. 16) of the UN Convention
for the Suppression of the Traffic in Persons and of the Ex-
ploitation of the Prostitution of Others, 1949.

17 OSCE Ministerial Council, Declaration on Trafficking in Hu-
man beings, MC (10).JOUR/2, Porto, 7" December 2002, An-
nex 2.

18 United Nations, Report on the meeting of the Working Group
on Trafficking in Persons, 2013, CTOC/COP/WG4/2013/5,
para. 35; and OSCE Permanent Council, OSCE Action Plan to
combat trafficking in human beings, Decision No. 557/Rev.1,
2005, 10.

19 Art. 19 of the Council of Europe’s Convention, Warsaw, 16%
May 2005.

20 Art. 18 (4) of Directive 2011/36/EU of the European Parlia-
ment and of the Council of 5% April 2011 on preventing and
combating trafficking in human beings and protecting its vic-
tims, OJ L 101/1.

21 European Commission, EU Strategy towards the Eradication
of Trafficking in Human Beings (2012-2016), Brussels, 19"
June 2012 COM (2012) 286 final.

22 European Commission (fn. 21), Priority B, Action 1, 8.

23 European Commission (fn. 21), Priority B, Action 2, 8. One
of the proposed methods for achieving this end result was
the development of models and guidelines on reducing the
demand for services provided by victims of trafficking in hu-
man beings, in particular in high-risk areas, including the sex
industry, but also for other known at-risk economic sectors
such as agriculture, construction and tourism. NB at the time
of writing, the guidelines have not yet been published.
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the first country to introduce legislation that criminalises
buying or soliciting of sexual services in general.'” France
passed a similar law in 2016 criminalising the use of sex-
ual services." A middle ground has been adopted in ten
EU Member states criminalising the use of services which
are the objects of all forms of exploitation (e.g. sexual and
labour exploitation) of victims of human trafficking.’? On
the other end of the spectrum, the free choice advocates
draw a clear distinction between prostitutes who are vol-
untarily involved in prostitution and trafficked persons
who are forced into prostitution.”® In countries support-
ing this approach, the criminalisation of clients of pros-
titutes is not viewed as an adequate solution to address
sex trafficking, and it is legal to sell and purchase sexual
services. For instance, in Germany, the 2002 Prostitution
Act legalised the contractual relationship between clients
and persons involved in prostitution, and provided per-
sons involved in prostitution with the right to enforce
payments in courts."*

The diversity of national positions on the issue has
somehow prevented the emergence of a strong consensus
at international and regional level. In instruments relat-
ed to human trafficking, measures addressing demand
are always part of preventive measures,” and they con-
cern indistinctly demand for all forms of exploitation,
be it demand for sexual services, for cheap labour, etc.
Some instruments refer to the importance of addressing
demand in general terms, such as the United Nations’
Protocol against Trafficking in Persons' or the OSCE’s
Action Plan to combat trafficking. 7 In these two frame-
works, the criminalisation of the use of services provid-
ed by trafficking victims has been mentioned, but only
in non-binding policy documents.”® In contrast, other
instruments refer explicitly to the criminalisation of the
behaviours of clients, and more particularly those who
use the services or goods provided by a person with the
knowledge that this person is a victim of trafficking. Both
the Convention adopted within the Council of Europe®
and the European Union’s Directive? envisage that States
shall consider establishing as criminal offences the use of
services which are the object of exploitation. The EU’s Di-
rective also foresees the submission of a report assessing
the impact of existing national laws criminalising the use
of such services, on the prevention of trafficking in hu-
man beings (Art. 23 [2] European Commission Report,
December 2016 [see fn. 12]). When reading this provision
together with the EU Strategy towards the Eradication of
Trafficking in Human Beings,?" which foresees concrete
efforts towards a better understanding and reduction in
demand,? one can but only notice that the favoured po-
sition in Europe looks towards the criminalisation of the
use of services of victims of trafficking in human beings.”
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This impression is further reinforced when looking at the
positions taken by the European Parliament, which has
for instance in July 2016 called on the Member states to
criminalise the knowing use of the services of a victim of
trafficking.**

Addressing demand is thus considered as one of the
key preventative tools, notably from the perspective of
the European Commission, which has funded projects
to assist Member states willing to engage in the crimi-
nalisation of clients. Two projects were funded to devel-
op lists of objective indicators for clients/users of sexual
services to reasonably judge whether someone is traf-
ficked or not. These projects contribute to convincing
Member states that it is possible to criminalise use of
services and to establish probable knowledge that the
individual was using the services of a victim of traffick-
ing based on evidence, rather than relying only on vic-
tim statements.”

However, it is important to highlight that the wording
of the provisions and of the policy documents mentioned
above, remain «soft». Their formulation, i.e. the fact that
they only invite states to «consider» the adoption of such
measures, indicates that they are more of an optional val-
ue. This thus illustrates the extreme sensitiveness of the
issue and the difficulty to agree on a binding provision,
including among European countries.

l1l. Diversity in National Laws and Policies
as lllustrated by Case Studies

International and European standards leave a broad mar-
gin of appreciation to states in deciding what would be the
most appropriate measures to address demand for sexu-
al services. The decision to criminalise clients of services
provided by persons trafficked into sexual exploitation is
thus a very sensitive and political issue. National authori-
ties are considered as the only ones competent to balance
the advantages of a potentially dissuasive and extreme-
ly symbolic measure against the risk that it would push
traffickers and their victims to go further underground
to protect their clients. The importance of the national
context justifies a brief analysis of case-studies in order to
present an overview of the different solutions adopted and
implemented at national level.

Four countries have been selected: Switzerland, Cro-
atia, Sweden, and Poland. They constitute representative
examples of the diverse positions/solutions implemented
by European states. For each state, the status of prostitu-
tion and the current legislative framework will be pre-
sented, followed by an analysis of the national measures
adopted and implemented to address demand.

AMY WEATHERBURN / CHLOE BRIERE

A. Switzerland: the legalisation model

1.  Prostitution: the current legislative framework

In Switzerland, practising prostitution is legal, and rev-
enues from prostitution are subject to taxes. For foreign
prostitutes, residence and work permits are required.
Nevertheless, this does not preclude the existence of crim-
inal law provisions aiming at sanctioning abuses. This is
for instance the case for sex trafficking,” or incitement to
prostitution.?” Yet the regulation of prostitution is a com-
petence attributed to the cantons, i.e. the federated enti-
ties, leading to certain divergences throughout the coun-
try, and limited power for the Federal State. The cantons
are indeed responsible for the adoption of directives con-
cerning the fight against violence, or the improvement of
hygiene, and they assume the responsibility for the legal
status of prostitutes.?

The distinction is thus made between the persons,
Swiss or foreigners, who voluntarily choose prostitution
as their legal professional activity, and those who are vic-
tims of sexual exploitation and thus forced to prostitute
themselves.”” The victims of trafficking identified in Swit-
zerland are mostly victims of sexual exploitation.*

2.  Measures addressing demand

The first National Action Plan against Trafficking in Hu-
man Beings approved in 2012 aimed at raising public
awareness and improving the level of information about
the phenomenon, and at broadening knowledge about
human trafficking in Switzerland and the reasons why
people are trafficked.” National information campaigns

24 European Parliament, Resolution of 5% July 2016 on the fight
against trafficking in human beings in the EU’s external rela-
tions (2015/2340(INT)), § 9.

25 European Commission, Study on comprehensive policy re-
view of anti-trafficking projects funded by the European Com-
mission, 23" September 2016, 72.

26 Art. 182 Swiss Criminal Code of 21% December 1937 (SCC),
CC311.0.

27 Art. 195, b) to d), Swiss Criminal Code.

28 Conseil Fédéral, Prostitution et traite détres humains a des fins
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were difficult to conduct in the absence of a legal basis
for federal authorities to fund preventive measures. Yet
federal authorities organised activities aimed at raising
awareness amongst a broad target audience, and since
2014, they have had a legal basis to fund large-scale cam-
paigns.*> More activities have been conducted at cantonal
level, such as activities concerning risks of sexual exploita-
tion, sometimes carried out by local NGOs providing as-
sistance to persons engaged in prostitution.

Concerning measures addressing demand for sexual
services per se, in response to an ongoing debate, the Par-
liament requested the Federal Council, i.e. the Swiss Fed-
eral Government, to prepare a report analysing the legal
framework about prostitution in the country, and discuss
measures that can be taken to improve the protection of
prostitutes.*® Some of the proposed measures aim at im-
proving prevention, for instance through a better data
collection on prostitution and human trafficking for the
purpose of sexual exploitation. The introduction of a pro-
vision targeting clients was discussed, but the majority of
the experts working on this report rejected the introduc-
tion of such a provision criminalising clients in the Swiss
Criminal Code.**

This does not mean that clients of sexual services are
ignored by criminal legislation. They are criminally liable
if they use services provided by minor prostitutes, and

32 Council of Europe (fn. 30), 26 et seq., § 89 et seqq.

33 Conseil Fédéral (fn. 28).
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36 Art. 193 al. 1, Swiss Criminal Code. Confirmed by Swiss au-
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titution-en-suisse-grand-malaise-et-petit-bricolage (revue of
the Mouvement du Nid-France, pro-abolitionist), accessed on
30" October 2016.
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fallstor fiir Menschenhandel?, Eine Studie zu Ausmass und
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im Auftrag des Bundesamtes fiir Polizei fedpol, version of 10"
April 2015, 16, https://www.ksmm.admin.ch/dam/data/ksmm/
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the offence is punishable by deprivation of liberty of up to
three years. For clients of adult prostitutes, who provide
sexual services as a consequence of their exploitation, the
legislator has not adopted a provision explicitly foresee-
ing criminal sanctions. However, if a client knows that
the prostitute acts under constraint, or if the client con-
siders such exploitation possible and puts up with it, he
may be criminally liable for abuse of state of distress (abus
de détresse).* This offence potentially covers situations
where no other criminal provision applies, and to engage
the criminal liability of the clients, it would be necessary
to establish that certain signs may have indicated that the
prostitute was forced to provide his/her services.”

3.  Preliminary comments

The situation of prostitution in the country is marked by a
high heterogeneity. Some civil society organisations have
voiced their concerns and stress the importance for public
authorities to strike again the balance between the pro-
tection of public space against prostitution, as habitants
complain about the presence of prostitutes in the streets,
and the defence of a commercial activity particularly lu-
crative, and for which demand is still present.”® Such a po-
sition must be nuanced against empirical research, which
notably established that street prostitution only represents
around 5 % of the persons active in this sector.” The pro-
file of the sex workers seems to change, turning from a
permanent occupation into a temporary short-term job
without long-term commitment.* As a consequence,
managers of sex clubs and other businesses have indicat-
ed that they frequently receive applications from women
desiring to work in their premises for a few weeks/months
before returning to «normal activity». Although this may
suggest that sex workers voluntarily engage in prostitu-
tion, one third of the managers interrogated has never-
theless reported having knowledge of situations of forced
sex labour in other businesses, and some indicated having
regularly received applications from women «under pres-
sure».*! The distinction between voluntary and pressured
applications can be difficult to make for managers.

In this context, the question was addressed to deter-
mine whether the punishment for the clients of forced/
exploited prostitutes may dissuade them from denounc-
ing trafficking situations. A study published in 2010 con-
cluded on the absence of such correlation: the absence of
punishment of clients does not lead to more denunciation
of forced prostitution or situations that may be identified
as such, even though the clients do not risk to engage their
criminal liability.*> Discussions could address the oppor-
tunity to incite clients to cooperate with law enforcement
authorities, or to adapt the sanctions for known use of sex-
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ual services provided by trafficking victims and restrain it
to cases of neglect, i.e. when the client could or should
have been aware of forced prostitution. Yet on the use of
criminal law, the same study stresses the importance of
the effective sanction of behaviours defined as criminal
offences. Without concrete cases, a provision criminalis-
ing clients would fail to have a dissuasive effect.”

B. Croatia: the full criminalisation model

1.  Prostitution: the current legislative framework

Croatian women and girls, some of whom respond to
false job offers online, fall victim to sex trafficking with-
in the country and throughout Europe. Women and girls
from the Balkans and Eastern Europe are also subjected
to sex trafficking in Croatia.** The situation of trafficking
in human beings has been evolving: the country is in-
creasingly becoming a country of origin as well as being
a country of destination and transit for victims of human
trafficking. Most of the victims identified are female vic-
tims trafficked for the purpose of sexual exploitation, in-
cluding for the purpose of child abuse images for social
networks.* The national authorities have received reports
of increased risks of forced prostitution on the Adriatic
coast during holiday season, but this has not yet led to the
identification of victims.*

From a legal perspective, Croatia is the only EU Mem-
ber State in which prostitution is illegal. The persons who
work as prostitutes are punished as misdemeanour of-
fenders;"” whereas pimping and organising prostitution
are considered serious offences.*®® Analysis of police re-
ports for offences related to prostitution and of the num-
bers of convicted persons seems to indicate that prostitu-
tion is considered a lesser crime, and prison sentences are
typically reserved for recidivists or cases involving coer-
cion or juvenile persons.*

2.  Measures addressing demand

Very little non-legislative measures have been implement-
ed to address demand. The Office for Human Rights and
the Rights of National Minorities has conducted a cam-
paign in 2013 with the slogan «Real men don’t buy wom-
en». The campaign aimed at raising awareness of potential
users of services of victims of trafficking in human beings.
In order to present the campaign to the public, the Office
organised a public event on the Flower Square in Zagreb
on the occasion of the EU Anti-trafficking day. During
this event, the competent institutions, civil society organ-
isations and international organisations in the Republic of
Croatia, presented their projects and activities in the field
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of combating trafficking in human beings. The campaign
lasted for a year and included the creation of flyers, city
light posters, and jumbo posters, and launching a Face-
book page.”

In contrast, legislative measures are more developed.
The known use of services of trafficked persons has been
criminalised for a long time under Art. ex-175 (4), now
Art. 106 (4), of the Croatian Criminal Code. The pro-
vision relating to trafficking in human beings has been
amended by the Act on Amendments and Supplements
to the Criminal Code, which came into force on 1% Jan-
uary 2013.”! The severity of sanctions has been increased
over time: whereas under Art. ex-175 (4) the applicable
sanction was a prison sentence from three months to
three years,” Art. 106 (4) provides for prison sentences
from one to 10 years.” In other terms, under the current
regime, the sanctions applicable to users of services pro-
vided by victims of trafficking are the same as those pro-
vided for the offence of trafficking in human beings. Yet
no convictions have been delivered under this provision.

3. Preliminary comments

The Croatian authorities have followed the recommen-
dations formulated in the European instruments, as they

43 Conseil Fédéral (fn. 28), 62.
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sion of the conference «Imprisonment in the Balkans», held in
Sarajevo between 17" and 19" September 2015.
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51 Council of Europe (fn. 45), 29, § 143. The Croatian Parliament
adopted the new Criminal Code on 21 October 2011, which
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have conducted awareness-raising campaigns targeting
demand for sexual services (prospective clients), and they
have criminalised the known use of services provided by
a victim of trafficking. However, one may question the
dissuasive effect of such a provision, if no conviction has
been pronounced since its introduction.

Discouraging demand may require more proactive ef-
forts than the mere adoption of criminal provisions and
GRETA is not satisfied with the efforts of the Croatian au-
thorities. The latter are indeed invited to strengthen their
efforts for all forms of exploitation and in particular sex-
ual exploitation.*

C. Sweden: the Nordic Model

1.  Prostitution: the current legislative framework

The Swedish approach to prostitution is founded on the
understanding that it is an unacceptable form of gen-
der-based violence, a cause of serious harm to individuals
and to society as a whole, and a serious obstacle to social
equality, gender equality, and the enjoyment of human
rights.” Thus, since 1% January 1999, Swedish legislation
penalises purchasing — or attempting to purchase — sexual
services, including in cases where the payment has been
promised or made by someone else. The criminal offence
is punishable by fines or up to six months imprisonment.*
The Swedish Penal Code introduced the offence of trans-

54 Council of Europe (fn. 45), 17, § 77.
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Nordic Prostitution Regime?, Crime and Justice, Vol. 40
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Experts on Action against Trafficking in Human Beings Re-
port concerning the implementation of the Council of Europe
Convention on Action against Trafficking in Human Beings by
Sweden, GRETA (2014)11, 31.

56 Section 11, Chapter 6, Swedish Penal Code.

57 Section la, Chapter 4, Swedish Penal Code.

58 Council of Europe (fn. 55), 12 et seq.

59 Council of Europe (fn. 55), 14 et seq.
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ficking Round Up 2016, November 2016, http://www.
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national human trafficking in 2002 and, with subsequent
amendments, now criminalises human trafficking (inter-
nally and transnationally) for the purposes of sexual ex-
ploitation, forced labour, removal of organs and involve-
ment in armed conflicts.””

2.  Measures addressing demand

Sweden does not have a national anti-trafficking action
plan,®® however, the institutional framework consists of
components that are mandated to discourage human
trafficking by promoting the reduction in demand and
in particular the prostitution policy model. In 2009, the
National Coordinator against Prostitution and Trafficking
was established to coordinate the implementation of the
action plan and the activities of public bodies throughout
Sweden with regards to combating prostitution and traf-
ficking in human beings for sexual exploitation.* Equally,
the National Task Force against Prostitution and Traf-
ficking was established in 2009 with the purpose of co-
ordinating the anti-trafficking response in Sweden at the
operational level.®* More recently, in spring 2016, Sweden
appointed an Ambassador against Human Trafficking.®!
The Ambassador will focus on improving the effective-
ness of international efforts and cooperation against hu-
man trafficking and promoting the Swedish model, i.e.
discouraging demand by criminalisation of purchasing
sexual services and promoting equality and gender main-
streaming.®

The principal measure that is applied in Sweden is the
legislative framework that has been reinforced by the pol-
icy and institutional framework. In addition, information
campaigns, such as the NGO-led «Reducing Demand
Campaign», was aimed at decreasing demand for sexual
services through sensitising potential buyers and victims
of trafficking in human beings. The campaign materi-
al containing information, fictional and real-life stories
and issues for discussion, was disseminated to interested
youth centres and schools throughout Sweden. The cam-
paign was conducted by the NGO «1 000 opportunities»,
with the financial support of the County Administrative
Board of Stockholm.®

3.  Preliminary comments

Official reports by the Swedish government state that
since the introduction of the criminalisation of the use
of services, there has been a significant reduction in de-
mand. However, in reality, the discourse regarding the
effectiveness of the Swedish model is polarised. For ex-
ample, the criminalisation of purchasing sexual services
provides law enforcement agencies with an added line
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of enquiry for criminal investigations that may assist in
ensuring the effectiveness and success of prosecutions. *
However, there are concerns that the prostitution policy
model in fact forces the sex industry to become even more
clandestine as it is driven underground. This can also im-
pact the willingness of persons involved in prostitution to
cooperate with authorities as they are stigmatised. ©

Overall, the Council of Europe Group of Experts on
Action Against Trafficking in Human Beings (GRETA)
appear to be supportive of the legislative framework
adopted by the Swedish, and that it should be further en-
hanced to strengthen protection for all victims of human
trafficking by establishing as a criminal offence the use of
services which are the object of labour exploitation, with
the knowledge that the person is a victim of trafficking in
human beings.*

D. Poland: the Partial Criminalisation Model

1.  Prostitution: the current legislative framework

Prostitution in Poland is legal, however, under the Crimi-
nal Code, forced prostitution of adults®” and minors,* fa-
cilitating prostitution through operating brothels or other
forms of pimping®, deriving a material benefit from the
prostitution of others™ and enticing or abducting a per-
son with the aim of having him/her engage in prostitution
abroad” are prohibited. In 2010, the national legal frame-
work was amended” to include a definition of trafficking
in human beings” and the legal classification of human
trafficking.”™

2.  Measures addressing demand

The 2013 National Action Plan outlines a number of
measures that are aimed at the prevention of human traf-
ficking, including numerous information campaigns and
awareness raising initiatives,”” which was positively not-
ed by European experts.”® In 2015, the results of a public
opinion poll were launched regarding the level of social
awareness of the risks posed by human trafficking: again,
the results showed that the public was heavily focused on
prostitution, with this being seen as the most prominent
form of exploitation that predominantly affects women.”
A New Action Plan has been adopted for 2016-2018, and
it envisages similar preventive measures.”

Despite the apparent public awareness of the link be-
tween human trafficking and prostitution, it appears that
the relevant law enforcement agencies rarely identify the
link between forced prostitution and human trafficking.”
Similarly, there appears to be a lack of knowledge amongst
the legal profession regarding the international human
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trafficking framework and its implementation domes-
tically.® Such a lack of knowledge can be detrimental to
efforts made towards the reduction of demand, especially
where the approach adopted by law enforcement and the
judiciary fails to secure the appropriate protection and
assistance for victims when prosecuting cases of human
trafficking for sexual exploitation. For instance, the fol-
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plan-dzialan/6875,Krajowy-Plan-Dzialan-przeciwko-Hand-
lowi-Ludzmi-na-lata-2016-2018.html, accessed on 31% March
2017.

79 DoMINIKA BORG JaNssON, Modern Slavery: A Comparative
Study of the Definition of Trafficking in Persons, Leiden 2014,
239.

80 European Network Against Trafficking in Women for sexual
exploitation, Implementing gender equality principles to com-
bat trafficking and to prevent sexual exploitation of women
and children (date unknown), 36.



Regulating Desire: The Impact of Law and Policy on Demand for Sexual Exploitation in Europe

lowing are examples of the lack of protection of victims
that have been sexually exploited due to their involvement
in prostitution: i) a reduction of a trafficker’s sentence
because victims were considered by judges to have been
«voluntarily exploited» or had a past history of engaging
in prostitution, and ii) prosecutors pursuing cases on the
basis of exploitation of prostitution and not human traf-
ficking, resulting in suspended sentences and the depor-
tation of foreign human trafficking victims.*

Both examples illustrate an institutional trend towards
placing less importance on instances of forced prostitu-
tion, which can be detrimental to efforts aimed at reduc-
ing demand and future prosecutions of human trafficking
offences, as victims will be less likely to cooperate with
law enforcement authorities.

3. Preliminary comments

A large number of information campaigns and awareness
raising initiatives have been taken by the Polish authori-
ties and civil society, and there are no legislative provisions
that criminalise the use of services of human trafficking
victims. In addition, it is important to note that none of
the proposed activities in the Action Plan are specifically
aimed at addressing a reduction in demand. This reflects
the diversity among European States, as Poland consti-
tutes one example of a country that does not necessarily
consider addressing demand as a priority.
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Kingdom, GRETA (2016) 21, 33, § 128) or in Germany (Coun-
cil of Europe, Report concerning the implementation of the
Council of Europe Convention on Action against Trafficking
in Human Beings by Germany, GRETA (2015) 10, 32, § 107).

83 Example of the evaluation conducted in Sweden: an independ-
ent Commission appointed by the government concluded that
the ban had a positive impact (Statens Offentliga Utredningar,
Forbud mot kép av sexuell tjanst. En utvardering 1999-2008,
2010, SOU 2010:49, 36). The study was criticised and accused
of being biased, i.e. based on the idea that the law would remain
and was not to be challenged. Some persons involved in pros-
titution were disinclined to submit their reflections, as they felt
that their testimony;, if it was critical of the criminalisation of
the purchase of sexual services, would not be presented on an
equal footing (Joy LEVY/PYE JAKOBSSON, Sweden’s abolition-
ist discourse and law: Effects on the dynamics of Swedish sew
work and on the lives of Sweden’s sex workers, Criminology
and Criminal Justice, 2014, Vol. 14 (5), 593 et seqq., 594).
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IV. Conclusion

The four case studies analysed above illustrate the diversi-
ty in the national legislations and policies on the link (or
the absence of a link) between prostitution and human
trafficking for the purpose of sexual exploitation. Meas-
ures aiming at addressing demand further reflect this
diversity and whereas the criminalisation of clients often
attracts most of the attention, it constitutes a measure
limited to certain countries. Nevertheless, the diversity
demonstrated by these case studies shall not prevent us
from providing some remarks on the challenges arising
when attempting to determine the impact of measures
addressing demand.

In most of the countries analysed in the present article,
demand is addressed through the conduct of campaigns
aiming at raising awareness about sexual exploitation
in the field of prostitution, or at discouraging the use of
sexual services obtained against payment. This type of
measure is also widespread in other countries, as it is of-
ten conducted together with campaigns aiming at raising
awareness against trafficking in human beings,* and it is
thus less sensitive than the criminalisation of the use of
sexual services provided by victims of trafficking. Howev-
er, regardless of the primary objective of these campaigns,
authorities face an important challenge: the difficulties
in evaluating their impact or the absence of evaluation
of these campaigns. This issue shall not be overlooked,
since it may give the impression that national authorities
only «tick the box» of addressing demand, without paying
concrete attention to the impact of the measures imple-
mented.

In the countries that have chosen to criminalise the
use of sexual services, assessing the impact of this crim-
inalisation is equally necessary to determine whether
this measure remains of a symbolic nature, or whether
it achieves its objectives, either reducing prostitution in
countries like Sweden criminalising the purchase of all
sexual services, or reducing trafficking in human beings
for the purpose of sexual exploitation in countries crim-
inalising the purchase of sexual services provided by vic-
tims of trafficking. Such assessment seems a delicate task,
as the sensitiveness of the issue endures the adoption of
national legislation criminalising the behaviours of cli-
ents.®” As a consequence, supporters and opponents to
the measure take this exercise as an opportunity to repeat
their arguments. Other difficulties can be encountered,
and one may, for instance, wonder whether the number
of convictions can be considered as an indicator of the
success (or failure) of the measure. It is in any case clear
that only a sanction effectively applied against clients in
application of national law can have a dissuasive effect.®
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In certain countries, the issue of proving the knowledge
of the clients about the situation of exploitation of the
person providing sexual services has not been mentioned
as an important barrier. Solutions inspired from other
crimes, such as conjugal rape, can be used, e.g. the use of
indicators.® Sometimes clients also have no difficulties in
admitting the offence.® Furthermore, it has been argued
that the criminalisation of clients of sexual services has
mainly a symbolic value,*” and its effective implementa-
tion does not matter as such.

More generally speaking, counter-trafficking measures
addressing demand for sexual services are often used as
buzzwords. They remain envisaged in international and
European instruments in vague terms, leaving a broad
margin of discretion to states to define and adopt meas-
ures that they consider the most suited to their national
context. The analysis of these policies often results in a
listing of diverse measures, pursuing different objectives,
of which the impact on prostitution and/or trafficking in
human beings for the purpose of sexual exploitation is
delicate to assess. Further research on this issue is essen-
tial, notably for three reasons: firstly, to generate a better
understanding of the impact of sex work legislation and
policies on the prevalence of human trafficking for sexu-
al exploitation; secondly, to reflect upon methodological
tools to evaluate as objectively as possible the impact of
such measures, and finally to foster an informed, less ideo-
logical and more evidence-based debate. Ideological con-
siderations would be difficult to exclude completely from
the debate, as some would always consider that demand
for sexual services shall be addressed as a whole, thus ban-
ning all forms of sexual services, including those offered
by persons voluntarily involved in prostitution. Neverthe-
less, continued evidence-based scientific reflection upon
the criminalisation of clients as a way to discourage them
from using sexual services, in general, or those provided
by victims of sexual exploitation, is required.

For instance, one gap that needs to be pursued is the
material scope of the criminalisation. National legislators
seem to limit criminalisation to situations where its vic-
tims physically meet their clients, thus failing to address
how the Internet has broadened the market® and offered
new forms of sexual exploitation.” Further reflections
shall thus be necessary to identify which measures may
address these new forms of demand for sexual services.
Secondly, the application of objective indicators® in order
to differentiate between persons involved in prostitution
and possible trafficked persons who are experiencing sex-
ual exploitation could be another solution. The language
of business could be adapted to the specific context of
sexual exploitation and forced prostitution, meaning that
it would i) take into account the added vulnerabilities of
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those who are forced into prostitution, and ii) facilitate
an objective understanding of prostitution that recognis-
es that not all persons involved in prostitution are forced,
and some choose the profession. This solution would
furthermore have the merit of preserving the margin of
discretion of national authorities. However, the direction
of the European policy appears to be shifting towards an
understanding that focuses on reduction of demand, thus
favouring the Nordic model, which impacts all providing
sexual services whether they are forced or not.

Overall, primary research focusing on the reduction
of demand for sexual services, envisaged as a root-cause
for sex trafficking, is justified and necessary to determine
the relationship between law, policy and demand. There
is indeed an international consensus on how measures
to discourage demand can contribute to the prevention
of trafficking, and further research on this issue may as-
sist policy-makers at European or national levels to as-
sess the relevance of introducing or abrogating certain
measures.
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